Stopping Up of the Public Highway

Where areas of public highway are considered by the County Council, as Highway Authority, to be unnecessary as highway-, the public rights of way (the highway rights) can be extinguished by an Order made by Magistrates.  An application has to be made to the Magistrates Court by the Council on behalf of an applicant under Section 116 of the Highways Act 1980.  An application form is available on this link:

http://www.cambridgeshire.gov.uk/transport/highwaylandcharges/Stopping+up+the+highways
The successful making of such an Order will extinguish the highway rights and will free the land from Highway Authority control and enable it to be enclosed or developed, subject to any necessary planning consent.  For example, planning permission may be required for a change of use of the land or for the erection a fence over 1 metre in height. The Local Planning Authority will be able to provide advice in this regard.

Once the highway rights are extinguished, control over the land reverts to the freehold or leasehold owner of the subsoil.  In many cases, this will not be the Highway Authority.  Where the owner of the subsoil is known, an applicant will need to negotiate a transfer of the land.  For example, on more modern estate developments the land often still belongs to the developer or builder.  It may be prudent for an applicant to both ascertain the owner of the land and to negotiate any costs involved prior to extinguishment procedures being commenced.

Where the owner of the subsoil is not known and cannot be found, there is a rebuttable legal ‘presumption’ that the owners of the adjoining properties own the subsoil beneath the former highway out to the centre line of the former highway.  This is more often the case with older areas of maintained highway.  Therefore, if an applicant is the adjoining land owner, the extinguishment procedure may be sufficient to allow them to acquire some of the land without a formal transfer of Title in the land.  An applicant will need to take independent legal advice with regard to land ownership issues.

Consultations must take place with all affected parties. These include:

· Parish Council/Town Council

· District Council 

· Statutory Undertakers (i.e. water, gas etc) 

· Adjoining land owner(s) 

· Local County Councillor 

· Other departments within Cambridgeshire County Council.  

· The Public by notice on site and in the local library notified by advertisements

A plan will be prepared by the County Council to show the area of land to be extinguished and will be agreed with the applicant prior to the commencement of preliminary consultations.  The County Council will carry out the necessary consultations upon receipt of half of the estimated application fee.  The entire fee is usually in the region of £2500.
The fee includes the cost of the full procedure under the Act including the consultations, advertising the application and the County Council’s legal fees in making the application in the Magistrates Court.

When considering an application, two key tests will be applied:

· That the highway is no longer necessary or

· That the highway can be diverted so as to make it nearer or more commodious to the public

There can be objections at any time during the process (which can take approximately two months to comply with timescales in the Act) and an objection from either the Parish or District Council usually results in an unsuccessful application.

The cost of any diversion of any Statutory Undertakers apparatus and/or the cost of entering into any wayleave/easement agreement is also to be met by the applicant. 

The County Council may reserve its right to enter onto the land at any time for the purpose of cleansing or maintaining the highway drainage in accordance with their powers under Section 100 of the Highways Act 1980. In addition all statutory undertakers with apparatus on the land will retain their rights (under the Act) to 24 hour access to their apparatus.

If you require further information on the stopping up process, please contact your local Area Manager (Traffic).  You can do this by:

· Calling Cambridgeshire County Council on 0845 0455212

· Emailing your local Area Manager (Traffic) 

· South Cambridgeshire and Cambridge City: Graham Lowe 

graham.lowe@cambridgeshire.gov.uk

· East Cambridgeshire and Fenland: John Richards  

john.richards@cambridgeshire.gov.uk

· Huntingdonshire: Emma Murden 

emma.murden@cambridgeshire.gov.uk

HIGHWAY STOPPING UP PROCESS



Application submitted and checked





Area Manager (Traffic) to consult with Area Manager (Maintenance) and area Development Control Engineer  





Typically, the timescale for an application is 2 months although this can be longer depending on the response to consulation.








Consultations undertaken by County Council Legal Services





Plan of area to be stopped up agreed with applicant and consultation fee paid by applicant





Consultation responses reported to applicant.  Applicant confirms application to Magistrates Court and pays legal fees





Application to Magistrates Court





Decision of Magistrates Court reported to applicant





County Council Asset Management informed of stopping up








